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HR Guide - What type of employees do I need? 

The type of employees that you choose to hire to meet your requirements is a very important 

decision. Business owners need to be aware of the legal ramifications relating to each employee 

type and manage them accordingly and appropriately. Businesses should follow HR ‘best 

practice’ to reduce the costs, minimise legal exposure and develop an engaged workforce. 

Types of Workers 

 Permanent full-time 

 Permanent part-time 

 Casual employment 

 Fixed-term employment or Fixed-task employment 

 Non-employees such as Independent Contractor 

 Labour Hire Workers 

 Volunteers 

Permanent full-time 

This is the most common employee relationship in Australia, accounting for 75% of all 

employees. These individuals are employed on an ongoing and full-time basis. There isn’t a 

formal definition of permanent full-time however, it is generally taken that they work a 38 hour 

week or longer. Under the Fair Work Act 2009 (FWA), if an employee is employed on a full-time 

basis but there has been no agreement of their ‘ordinary hours of work’, these can be considered 

to be 38 hours per week. When it comes to dismissal these workers generally have access to the 

complete range of legal remedies unless it is explicitly stated otherwise in their award. Damages 

awarded to a permanent employee would typically be higher than those awarded to a casual or 

fixed-term employee. Once the permanent employee has been hired, they should be given the 

Fair Work Information sheet thereby ensuring the employer meets their obligations under the 

FWA. 

Permanent part-time 

There is also no formal qualification of part-time hours, however, it is understood that they 

generally work less than 38 hours per week. They are different to casual employees in that they 

typically work the same hours each week. As defined by modern awards, they work ‘reasonably 

predictable’ or ‘constant’ weekly hours. When it comes to dismissal these workers generally have 

access to the complete range of legal remedies unless it explicitly states otherwise in their award. 

Damages awarded to a permanent employee would typically be higher than those awarded to a 

casual or fixed-term employee. Once the permanent part-time employee has been hired they 

should be given the Fair Work Information sheet thereby ensuring the employer meets their 

obligations under the FWA. 
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Casual employment 

These workers are seen as working on an ‘as needs’ basis with an irregular pattern of work. Each 

time the casual works it is deemed that they are entering into a distinct and separate contract. 

Practically, casual work involves employment for fewer hours than the normal full- time working 

week. It is normal for casuals to be paid by the hour. As a casual employee there are no accruals 

of permanent employee benefits such as overtime, annual leave, long service leave, paid 

personal leave or payment for public holidays. Their rate of pay does, however, incorporate a 

loading to compensate for the lack of benefits, which is currently 25%. Casuals have less 

protection when it comes to dismissal; they are not protected under Unfair Dismissal laws unless 

they have completed a minimum period of 12 months of service and all casuals are excluded 

from minimum notice periods. Unless their relevant award, employment contract or enterprise 

agreement states otherwise, casual employees can be dismissed at the end of their shift. The 

rationale for this is that they are typically employed from shift to shift. 

Aspects to consider for Casuals and the National Employment 
Standards 

 Casuals are not entitled to minimum notice period or to redundancy pay, regardless of 
their length of employment 

 Casuals cannot be requested or required to work more than 38 hours per week, plus 
reasonable additional hours 

 Casuals will only be entitled to request flexible work if they have been employed on a 
regular & systematic basis for at least 12 months and they have a reasonable 
expectation of continuing work on the same basis 

 Casuals are not entitled to paid annual leave or paid personal / carer’s leave. They are, 
however, entitled to unpaid carer’s leave and unpaid compassionate leave (up to 2 
days for each permissible occasion)  

 Casuals will not be entitled to parental leave unless they have been employed on a 
regular and systematic basis for at least 12 months and they have a reasonable 
expectation of continuing work on the same basis 

 Casuals are generally not entitled to Long Service leave however, do check with the 
relevant State legislation  

 Casuals are entitled to unpaid community service leave but they are not entitled to paid 
jury service leave 

 Casuals are entitled to take a day off for a Public Holiday however, they are not entitled 
to be paid for that day off unless they were rostered to work that day 

 Casuals should receive the Fair Work Information Statement when they commence 
casual employment 

 Be aware that under some awards, after a Casual has worked on a regular and 
systematic basis for a set period of time, they are required to be offered full-time or 
part-time permanent employment 
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Dismissal of Casual Employees 

(proceed with caution when dismissing a Casual) 

 If the Casual is not exempt from Unfair Dismissal laws they will have the right to claim 
relief with respect to their termination. Procedural fairness needs to be evidenced  and 
a ‘valid reason’ for the dismissal given 

 If the Casual is excluded from Unfair Dismissal laws they may still be able to bring a 
claim under general protection if dismissed for a prescribed reason such as a 
‘workplace right’, discrimination, a breach of contract, award or agreement or a trade 
practices claim 

 Despite the label of ‘Casual’ worker they may bring a claim stating that they are in fact 
a permanent employee. 
 

 
Tips for managing Casual Employees 

 A letter of appointment should be provided to all casuals employees. The letter should 
clearly indicate that the role is casual, that the amount of work offered to the individual will 
vary from week to week and that work is not guaranteed 

 Casuals do not have weekly set hours of work.  They should be notified of their hours of 
work, if any, by the distribution of a roster 

 There should be no indication of any kind that casual employees will eventually be moved 
to a permanent status 

 There should be no indication of any kind of future work beyond 1 month in advance 

 Review casual employee’s employment prior to their six month employment anniversary 
or 12 months for small business employees (see HR Guide – Am I considered to be a 
Small Business?) If a casual has been working on a “regular and systematic basis” for at 
least six months and the employee has a reasonable expectation of continuing work on 
this basis then they will have access to unfair dismissal remedies. Even if there has been 
a short break in the employment the individual will be able to bring an unfair dismissal 
claim if the total period of employment is at least 12 months. A break of more than three 
months will generally be sufficient to prevent the employee from bringing an unfair 
dismissal claim. 

 Casuals that perform well can be engaged on a longer basis but care must be taken that 
the employee only has work rostered week to week and that there has been no indication 
given of ongoing work or the potential to move to a permanent role. 

 If the casual is covered by an Award that gives him or her the right to move to a 
permanent status then you must ensure that you follow the relevant steps set out in the 
award or you will be in breach of the award. 
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Fixed-term employment or Fixed-task employment 

A fixed-term employee is employed on a contract that specifies the end date of the contract. The 

end date is mutually agreed prior to work commencing. At the end of the contract the contract 

comes to an end and the employee is terminated. As such there is no need for either party to 

terminate the contract; it is automatic, so there is no need for a resignation or a dismissal. These 

contracts can be useful when you are covering a parental leave situation.  

A fixed-task employee is typically hired for the duration of a project or range of tasks and once 

this project is completed the contract automatically expires and the employment is terminated. 

Generally fixed-term employees and fixed-task employees are excluded from: 

 unfair dismissal provisions under s386 of the FW Act 

 minimum notice of termination 

 redundancy pay 

 employers having to notify and consult with unions  before implementing redundancies in 
the workplace 

A word of caution - there is a difference between a fixed-term contract versus a contract for a 

specified period of time. The difference is where a fixed-term contract contains a notice of 

termination clause; it is prevented from being a contract for a specified period of time, although it 

will still be regarded as a fixed-term contract. 

Business owners need to be aware of inserting a notice provision; the advantage of such a 

clause is that it allows either party to terminate the contract prior to the termination date specified 

without the other party being able to bring a breach of contract claim in the common law courts. 

The disadvantage is that such a clause will generally prevent the contract from falling within the 

federal unfair dismissal exclusion. 

Workers may be able to perform a number of concurrent fixed-term contracts or fixed-task 

contracts, however, care needs to be taken to ensure that case law does not determine these 

contracts warrant treatment as a permanent employee. 

Be wary of terminating a fixed-term contract prior to the termination date as this is likely to 

amount to a breach of contract and there may be a damages claim. The compensation likely to 

be awarded is on the basis should the contract have continued to the agreed termination date. 
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Non-employees such as Independent Contractor 

An independent contract is one whom contracts their labour to a business and would typically use 

their own equipment for a specified purpose, but they remain separate to the principal and are 

not strictly part of the business. This type of contract is a not a contract for service but a contract 

for the provision of a service. 

As an independent contractor the individual has no recourse to legal remedies surrounding 

termination of employment. They do have some rights to ‘general protections” provisions in the 

FW Act. 

It is critical therefore that the lines between an employee and a contractor are very distinct. It is 

generally given that the relationship between a contractor and a principal is intended to come to 

an end at the completion of a task. The contract would not have any provisions for annual leave, 

personal leave or compassionate leave or other statutory entitlements that an 

employer/employee relationship would include. 

Considerations of whether the contractor is in fact an employee or not 
would include: 

 Whether the principal has the right to exercise or control the manner in which the work 
is performed, place of work or hours of work 

 Whether the worker performs work for others, or has a genuine and practical 
entitlement to do so 

 Whether the worker has a separate place of work &/or advertises their services to the 
world at large 

 Whether the worker provides and maintains their own tools and equipment 

 Whether the work can be delegated or subcontracted 

 Whether the principal has the right to dismiss or suspend the person engaged 

 Whether the principal presents the worker to the world at large as an employee of the 
business 

 Whether income tax is deducted from the remuneration paid to the worker 

 Whether the worker is remunerated by periodic wage or salary or by reference to the 
completion of tasks 

 Whether the worker was paid for personal leave or annual leave 

 Whether the work involves a profession, trade or distinct calling on the part of the 
person engaged 

 Whether the worker creates goodwill or saleable assets in the course of their work 

 Whether the worker spends a significant portion of his remuneration on business 
expenses 
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Tips for managing Independent Contractors 

 Set up a written contract that clearly states that the worker is engaged as an 
independent contractor 

 It is preferable that the relationship is between the principal and a separate company 
rather than with the contractor directly. If you set it up this way you should state that 
the company should supply the services of that particular worker 

 Ensure that the contractor provides their own tools and equipment 

 Allow the contractor to subcontract and set their own hours 

 Wherever possible pay by result rather than by an hourly rate or salary 

 Pay contractors only on receipt of invoice and never withhold PAYG taxation from a 
contractor’s pay 

 Never provide any form of paid leave 

 Do not ask the worker to wear a company uniform 

 

A contract with an Independent Contractor can end in a number of ways: 

 because each party has fulfilled the obligations as per the contract 

 by agreement of both parties 

 by the operation of certain laws 

 by breach of the contract by one party, which then alters the other party’s obligations as 
per the contract 

 by “frustration” of the contract due to unforeseen circumstances. This occurs when through 
no fault of either party the contract becomes incapable of being performed satisfactorily 

If there is a breach of contract, the affected party can choose either to treat the contract as still 

existing and hold the other party to their commitments as per the contract or treat the contract as 

being terminated. The affected party can then seek the following remedies from a court: 

 Damages - this is likely to be the expected losses that the affected party would incur. The 
party affected must seek to minimise these costs by finding an alternative contractor or the 
contractor trying to secure another contract as quickly as possible 

 Injunction - stops a party from committing an act or carrying out a particular course of 
conduct 

 Specific performance - obtaining an order requiring a contractual party to perform its 
obligations as per the contract 

 Declaration - is a proclamation from a court for the purposes of resolving a conflict. This 
option is discretionary 
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Workplace Rights Protections for Independent Contractors 

These provisions as determined under FW Act prohibit a principal from taking ‘adverse action’ 
against an independent contractor on the basis of such rights.  In addition the principal must not 
take adverse action: 

 because the contractor has a workplace right 

 because the contractor has or has not exercised a workplace right 

 because the contractor has or has not proposed to exercise a workplace right 

 to stop the contractor from exercising a workplace right 

A ‘workplace right’ is defined in S 342 as: 

 having an entitlement, role or responsibility under a workplace law, a workplace 
instrument or an order made by an industrial body 

 being able to initiate or participate in a process or proceedings under a workplace law 
or instrument, or 

 being able to make a complaint or inquiry to a person/body with capacity to seek 
compliance with a workplace law or instrument 

With regards to ‘adverse action’ and the action taken by a principal against an independent 
contractor: 

 terminating the contract 

 injuring the independent contractor in relation to the contract’s terms and conditions 

 altering the contractor’s position to his or her prejudice 

 refusing to make use of the contractor’s services, or 

 refusing to supply good or services to the contractor, and 

With regards to ‘adverse action’ and the action taken by a principal against a prospective 
independent contractor: 

 refusing to engage the prospective contractor 

 discriminating against the prospective contractor 

 refusing to make use of the prospective contractor’s services, or 

 refusing to supply good or services to the prospective contractor 

‘Adverse action’ also includes threatening to take any of the above actions or organising such an 
action. 
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Labour Hire Workers 

This category of workers covers those that are supplied through a labour hire agency to work for 

a client company, generally for short periods of time. The labour hire company may hire these 

workers either as casuals or as independent contractors operating under a contract. The benefit 

for a business in this situation is that they are not the employer of the work and therefore are not 

obligated for the usual range of employee benefits. 

When terminating a labour hire worker it is important to understand the legal relationship, for if 

the worker is hired as an independent contractor, the contract can be terminated either at the 

fixed term date or at the completion of the project or task. If the worker is a casual who works for 

the labour hire firm they are the party to terminate the arrangement or dismiss the labour hire 

employee. 

Volunteers 

Typically volunteers are not employees. The reason for this is that in order for there to be an 

employer / employee relationship some form of ‘consideration’ is required such as wages or a 

salary before an employment contract will be taken to have been formed. 

As volunteers are not deemed to be employees they do not have the usual statutory rights that 

employees being terminated do, however, they do have a the right to a safe place of work as 

H&S legislation covers all people in the workplace and this includes volunteers. 

Each employment relationship carries different obligations and different rights for the employee. It 

is critical that you know and understand these differences and hire the correct type of worker for 

your needs. 

 


